7 The EU began in 1958 as a coalition of six countries united as the European Coal and Steel Community and the European Economic Community. Since 1958, the EU has expanded to encompass 27 Member States. This is important to note in order to understand the widespread effect that the EU ETS has on the rest of the world, as flights arriving at or departing from any airport in any member state subjects an airline to the scheme. Additionally, six of the top thirty busiest passenger airports in the world are located in the European Union. See Airports Council International-Year to Date Passenger Traffic, ACI.aero, http://www.aci.aero/Data-Centre/Monthly-Traffic-Data/Passenger-Summary/Year-todate (last visited Apr. 12, 2014). and the inclusion of aviation activities into its cap and trade system. In the wake of Air Transportation Ass'n, many believe the ECJ's decision represents "a European legal interpretation of EU ETS," and exemplifies a disregard for fundamental principles of international law. 9 This note confronts the ECJ's reasoning on the ground that the EU ETS is an exercise of extraterritorial legislative jurisdiction that goes against principles of customary international law, while simultaneously highlighting that the legislation is a call for multilateral reform by the European Union. In principle, the extraterritorial scheme infringes on state sovereignty and should not be binding on the rest of the world, but in reality the scheme serves as a wake-up call to the rest of the world that the EU wants to get serious on developing a modern agreement in the area of climate change and emission control. The first portion of this note will explain the intricacies of the EU ETS against the background that the ETS was likely implemented as a call for action by the EU to the rest of the world. The second portion of this note will discuss why Advocate General Juliane Kokott and subsequently the ECJ upheld the legality of the EU ETS. Significantly, neither fully discussed the role of customary international law or the effects of the legislation on fellow sovereign nations. This note concludes that the EU ETS and the ECJ's decision is the European Union's way of signaling its desire to begin negotiations to better address the problem of climate change, likely through an updated multilateral framework agreement.
I. WHAT IS THE EUROPEAN UNION EMISSIONS TRADING SYSTEM?
In January 2005, the EU ETS came into force as the largest multi-country, multi-sector greenhouse gas emission trading scheme in the world. 10 11 An EU directive is a legislative act of the European Union that mandates that all member states achieve certain end results as desired by the directive. National authorities therefore must adapt their laws to meet these goals, yet they are free to decide how to achieve the end result. A directive can be distinguished from a regulation, which is self-executing and does not require any implementing measures. emissions in a cost-effective manner will help to combat climate change. The scheme utilizes a "cap and trade" method that places limits on the total amount of certain greenhouse gases that can be emitted by factories, power plants, and other large industries. 12 Within this cap system, individual companies receive emissions allowances, which they can sell or buy from one another as needed. 13 The EU gradually reduces the number of allowances over time in an effort to ensure that total greenhouse gas emission levels are reduced at a steady pace over the next 10 years.
14 The Directive calls for the implementation of the ETS in phases. The first phase began in 2005 and primarily covers energy activities such as the production and processing of metals, the mineral industry, and pulp and paper activities.
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Phase II was set to go into effect on January 1, 2012, and expands the scheme to encompass the commercial airline industry. 16 Directive 2008/101/EC states that "[f]rom 1 January 2012 all flights which arrive or depart from an aerodrome situated within the territory of a Member State to which the Treaty applies shall be included [in the ETS]." 17 The Directive now requires commercial airlines to obtain allowances to cover aircraft emissions that are released throughout the duration of their flights when departing from or landing at a EU airport.
18
Each airline is granted a certain number of allowances based on past air traffic levels. 19 Airlines that exceed their allowances may bid on a reserve fund of additional allowance licenses in order to comply with the legislation. 20 If an airline operator does not acquire enough allowances or exceeds his allotted amount, the airline must pay a penalty of 100 Euro per ton of carbon dioxide. 21 The Directive recommends that revenues received from the auctioning of allowances be used to tackle climate change, to reduce greenhouse gas emissions, and to adapt to the impacts of climate change. 22 Member States are not required, however, to use money received from the scheme to combat climate change according to the Directive. 23 While the Directive is stern in meaning, the underlying message appears to be the EU's way of signaling its desire for a modern multilateral agreement on climate change. For example, when a third country has implemented its own measures for reducing the climate change impact caused by aviation emissions, the Directive allows for the EU to divert from the Directive so that the nations involved can negotiate for an optimal outcome for all the constituencies involved. 24 Because the Directive allows room for negotiation with countries that are also working to reduce climate change impact, it is likely that the EU's motivation behind the Directive is to signal the need for an updated multilateral treaty to combat climate change. José Manuel Barroso, President of the European Commission, stated that although Europe is not thinking about the possibility of changing its legislation, "the world should unite in some kind of directive like this one." 25 The text of the Directive, as well as the comments of EU officials, indicate that the EU is using the ETS as a way to garner attention to an area of environmental law of pressing importance.
With a policy objective of reducing harmful emission levels in mind, the European Commission believes "[t]he environmental impact [of the EU ETS] will be significant because aviation emissions, which are currently growing rapidly, will be capped at their average level in [2004] [2005] [2006] ." According to the Commission, a reduction in emissions of 46 percent will be achieved by 2020, when compared to 21 Id. at art. 1(4)(14b)(3). 22 Id. at intro., para. 22. 23 In fact, the United Kingdom has explicitly stated that it will not earmark funds received to combat climate change. 30 The ECJ heard arguments in the case on July 5, 2011.
As the main spokesperson for the entirety of the claimants and interveners, the ATA challenged the EU ETS against four international backdrops. The ATA argued that the EU ETS is illegal as it goes against: (1) customary international law, (2) the Chicago Convention, (3) the Kyoto Protocol, and (4) the Open Skies Agreement. 31 Additionally, the ATA argued that the EU ETS is a direct regulation 26 Ares, supra note 23, at 5. 27 Id. . Additionally, ATA argued that such unilateral action by the EU is a violation of both customary international law and the Convention on International Civil Aviation ("Chicago Convention"), which dictates that countries have sovereignty over the airlines while in their own airspace. The Kyoto Protocol also confirmed that the International Civil Aviation Organization ("ICAO") has the authority to establish greenhouse gas policy for international aviation, not the EU. of conduct of a third country airline and therefore outside the jurisdiction of a EU Member State. According to the ATA, such a regulation by the EU is contrary to the fundamental principle of customary international law, which provides that a state has complete and exclusive sovereignty over its airspace.
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Advocate General Kokott released her opinion on the case in October 2011 and upheld the legality of the Directive. 33 Much to the dismay of non-EU countries, the ECJ adopted Advocate General Kokott's opinion in December 2011 and ultimately held that the EU ETS does not infringe the sovereignty of foreign nations.
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Countries outside the EU quickly displayed their disagreement with the decision. U.S. Secretary of State Clinton and U.S. Secretary of Transportation Ray LaHood stated that they "strongly object on legal and policy grounds" to the application of the Aviation Directive to U.S. airlines, and urged the EU to halt, suspend or delay application of the Directive. 35 The U.S. House of Representatives went so far as to pass a bill prohibiting U.S. airlines from complying with the EU ETS, after the airline industry estimated that the cap-and-trade system would cost Finally, the Open Skies Agreement, which allows any airline of the European Union and any airline of the United States to fly between any point in the European Union and any point in the United States, is also violated. 32 During the oral submissions in front of the ECJ in Luxembourg, ATA focused on two points. First, the ATA highlighted what it believes is an extraterritorial effect of the EU ETS as contrary to established principles of customary international law. Second, because of the extraterritorial effect, the Directive should be deemed invalid. While the defendant argued that the ETS does not impose a levy and instead is an incentive based system, ATA lawyers stated, Let there be no mistake about it, ETS does and will regulate conduct outside the EU. The conduct which is regulated is releasing greenhouse gas emissions by burning fuel on the ground in third countries in third country airspace, over the high seas, and also in EU airspace and on the ground in the EU.
See ATA Brief, supra note 4, at 3. 33 An Advocate General is enlisted by the ECJ in all cases. Once the Advocate General releases his opinion, it is reviewed in detail by the judges of the ECJ. While the Advocate General's opinion is not binding on the ECJ, it is often times adopted. See http://europa.eu/about-eu/institutions-bodies/courtjustice/. 34 
II. THE EXTRATERRITORIALITY OF THE ETS
In Air Transportation Ass'n, many argue that the ECJ failed to adequately consider whether the EU has authority to apply the ETS to non-EU airlines travelling through non-EU airspace. 38 Under the Directive, EU Member States are permitted to tax emissions that are released both over non-EU airspace and over the high seas. 39 In other words, emission allowances are calculated based on the emissions released by an aircraft over the entirety of the flight route-not just the proportion of emissions released in EU airspace. In Air Transportation Ass'n, the ECJ dismissed the ATA's argument that the ETS is extraterritorial in nature and therefore outside the EU's sphere of competence in contravention of important principles of customary international law. 40 As such, the ECJ's decision authorizes EU Member States to comply with the ETS, including those portions of the Directive that are extraterritorial in nature, in an approach contrary to principles of customary international law.
The following portion of this note will explain why the ETS's inclusion of flight sections that take place in non-EU airspace creates an extraterritorial effect. Such an extraterritorial effect contravenes two principles of customary international law: state sovereignty of its airspace and freedom over the high seas. The Air Transportation Ass'n ruling first will be described in detail to distill the main 36 European Union Emissions Trading Scheme Prohibition Act of 2011, H.R. 2594, 112th Cong. (2011), available at http://www.gpo.gov/fdsys/pkg/BILLS-112hr2594rfs/pdf/BILLS-112hr2594rfs.pdf ("an act to prohibit operators of civil aircraft of the United States from participating in the European Union's emissions trading scheme, and for other purposes"). The Advocate General found that the ETS has no extraterritorial effect because airlines are not made subject to any mandatory provisions of EU law via the Directive. 41 Specifically, the Advocate General notes that the Directive does not mandate any specific obligation on airlines to fly certain routes, observe speed limits, or comply with fuel consumption levels. 42 According to the Advocate General, the Directive is not automatically rendered extraterritorial because the ETS accounts for activity that occurs outside the EU's territorial limit. 43 The Advocate General further notes that taking account of the whole length of the flight is ultimately an expression of the proportionality principle and reflects the "polluter pays" principle of environmental law. 44 With little discussion, the Advocate General dismisses the idea that the ETS contains an extraterritorial component. 42 Id. 43 Id. at para. 148. 44 Id. at para. 153. Polluter Pays Principle, as defined by the Organisation for Economic Co-operation and Development, is a concept where manufacturers and importers of products should bear a significant degree of responsibility for the environmental impacts of their products throughout the product lifecycle, including upstream impacts inherent in the selection of materials for the products, impacts from manufacturers' production process itself, and downstream impacts from the use and disposal of the products. Producers accept their responsibility when designing their products to minimize life-cycle environmental impacts, and when accepting legal, physical or socio-economic responsibility for environmental impacts that cannot be eliminated by design. What the Advocate General fails to address, however, is why it is fair and proportional for the European Union to profit off the scheme without any requirement for the funds received to go into a climate preservation fund. Instead, as noted above, it is only suggested that these funds go towards environmental protection. See Fact Sheet: Extended Producer Responsibility, ORGANISATION FOR ECON. CO-OPERATION AND DEV., http://www.oecd.org/ document/53/0,3343,en_2649_34395_37284725_1_1_1_1,00.html (last visited Apr. 12, 2014). 45 Opinion of Advocate General, supra note 31, at paras. 143-44. The Advocate General also cites to Case C-286/90, Poulsen and Diva Navigation 1992 E.C.R I-6019. In this 1992 case, the ECJ held that under the territoriality principle, fish caught outside the EU can be confiscated from a vessel sailing under the flag of a third country when docked at an EU port. Poulsen, a Danish citizen, navigated a Panamanian ship clearly displaying the flag of Panama. When Poulsen and his crew were fishing for salmon in the North Atlantic Ocean, their ship fell victim to mechanical problems, forcing it to make an emergency stop at a Danish port. While docked, the salmon found on board was in violation of a EU Similar to the Advocate General's opinion, the ECJ decision also held that the ETS does not infringe upon the sovereignty of foreign states, as foreign states are free to apply their own emissions regulations to aircraft operating in their airspace. 46 The Court stated that EU law is not intended to apply to international flights flying over the high seas or over third state's territory, but that EU law may be implicated when flights depart or land on EU territory. 47 "It is only if the operator of such an aircraft has chosen to operate a commercial air route arriving at or departing from an aerodrome situated in the territory of a Member State that the operator . . . will be subject to the allowance trading scheme."
48 Accordingly, the ECJ held that the ETS does not violate principles of customary international law. 49 The ECJ's analysis in Air Transportation Ass'n, however, does not fully consider the effects of the ETS in upholding the validity of the scheme. While the ETS regulation does not explicitly legislate the manner in which airlines operate, it nonetheless has far reaching implications that ultimately regulate flight paths both inside and outside of the EU. Although the ETS does not directly mandate the specifics of air travel, such as flight route, speed limits, or fuel consumption, it continues to impact non-EU commercial carriers who now look to creative alternatives to avoid the ETS tax.
In addition, the Court does not address the manner in which the ETS accounts for the release of emissions over non-EU airspace. The ETS dictates that airplanes that depart from or arrive at a EU aerodrome automatically are subject to the entirety of the scheme. 50 In being subject to the scheme, aircraft are taxed based on the total amount of emissions released throughout the duration of the flight path. The Court fails to consider that simply landing at or departing from a EU Directive. Poulsen challenged the seizure, but the ECJ upheld the enforceability of the Directive, noting that its language did not rise to the level of extraterritorial reach. Advocate General Kokott reasons that under the ECJ's logic in Poulsen, there cannot be any prohibition against exhaust gases from aircrafts emitted outside EU airspace when the aircraft's arrival or departure point is an at EU aerodrome for purposes of calculating emissions allowances to be surrendered. 46 Case C-366/10, Air Transp. Ass'n of Am. v. Sec'y of State for Energy and Climate Change, 2011 Eur-LEX 62010CJ0366 (Dec. 21, 2011). 47 Id. at para. 117. 48 Id. at para. 127. aerodrome is not a sufficient nexus to submit the entire flight path to ETS regulation. The ETS seemingly purports to regulate activity that occurs outside the boundaries of EU airspace, without a sufficient nexus to link the location of aircraft emissions and the territory over which the EU may regulate, and can be considered extraterritorial in nature.
B. Customary International Law Limits the Application of the ETS
It is undisputed that the EU is bound by the principles of customary international law and that the ETS must conform to such principles. 51 The facts of Air Transportation Ass'n implicate two principles of customary international law: (a) a state's sovereignty over its airspace, and (b) the existence of freedom over the high seas. 52 The ATA argued that the ETS breaches these sovereignty principles in two respects by regulating conduct that occurs outside the EU. 53 First, the emission cap on total aviation emissions, including emissions released outside the territory of the EU, regulates conduct that occurs outside the physical territory of the EU. 54 Second, the ETS requires airlines to surrender allowances relating to flight paths over the territory of non-EU territories and over the high seas. 55 Because the extraterritorial reach of the ETS extends beyond the jurisdiction of the EU, the ETS seemingly oversteps its bounds because customary international law grants a sovereign state exclusive competence to regulate conduct that occurs in its own territory, including the airspace above its territory. 56 Since the ETS accounts for emissions from flights that traverse outside the territory of the EU, the ETS arguably infringes on principles of sovereignty. 57 Furthermore, there are not any exceptions to the general territoriality rules that justify the application of ETS in respect of non-EU flight paths. 58 51 Opinion of Advocate General, supra note 31, at para. 142. 52 ATA Brief, supra note 4, at para. 7. 53 Id. at para. 90. 54 Id. at para. 91. 55 Id. at para. 92. 56 Id. at para. 95. 57 Id. 58 Id. at para. 77. The ATA argues that the ETS's inclusion of flight sections that take place in airspace outside the territory of the EU creates an extraterritorial effect, which contravenes the sovereign rights of third countries over their airspace. 59 Advocate General Kokott believes this allegation is "untenable" and "based on an erroneous and highly superficial reading of the provisions of Directive 2008/101." 60 The ECJ agreed. 61 Contrary to the Advocate General and ECJ's finding, however, the principle that a state is sovereign over its airspace has been recognized since 1919 when the Convention Relating to the Regulation of Aerial Navigation was signed in Paris, France. 62 The Convention states that all contracting parties recognize that every sovereign has complete and exclusive sovereignty over the air space above its territory. 63 The signing of Article I of the Convention on International Civil Aviation, otherwise known as the Chicago Convention, in 1944 solidified this same principle.
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Annexed to the Chicago Convention is the International Air Services Transit Agreement. 65 This Agreement, which has been accepted by 129 countries, grants commercial airlines the privilege to land in another country's airspace. 66 The U.S., members of the EU, and most countries housing major international airport hubs are members to this Agreement. 67 The First Freedom of the Air, as defined by the agreement, is the right to freely fly over a foreign country without landing there. Similarly, under the Third and Fourth Freedoms of the Air, a commercial airline has the right to fly from one's own country to another country and vice versa. 69 In effect, this Agreement codified the principle that a nation retains sovereign control over its airspace unless otherwise agreed.
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The ETS monitors emissions from aviation activities using the formula "fuel consumption x emission factor."
71 Fuel consumption includes all fuel consumed by the aircraft's auxiliary power unit and is calculated using the following formula: (amount of fuel contained in aircraft tanks once fuel uplift for the flight is complete) -(amount of fuel contained in aircraft tanks once fuel uplift for subsequent flight is complete) + (fuel uplift for that subsequent flight).
72 Broken down, this calculation takes into account emissions released from takeoff to landing, regardless of the flight path and regardless of the percentage of emissions released in the EU's airspace. Principles of customary international law are applicable to the high seas and are similarly infringed by the ETS. It is well established that the high seas are open to all States and that this freedom allows for largely unimpeded air travel over the high seas. 74 No state may validly enact regulations that encroach on the freedom of the high seas or the sovereignty of other territories to use the airspace above international waters. 75 As noted in Oppenheim's Treatise on International Law, "since . . . the open sea is not the territory of any State, no State has as a rule a right to exercise its legislation, administration, jurisdiction, or police over parts of the high sea." 76 The ETS applies EU emission trading rules to flight paths over the high seas and emissions exerted by flights over the high seas in determining the 69 Id. 70 
Id.
71 Council Directive 2008/101, supra note 2, at Annex 2(b). 72 Id. 73 
74 ATA Brief, supra note 4, at para. 107. 75 Id. amount of allowances that must be handed over by airlines. 77 Thus, the ETS's attempt to regulate over the high seas appears to be a violation of customary international law.
Similar to regulating conduct that occurs in a third country's airspace, regulating the airspace over the high seas contravenes the principle of customary international law that restricts a state from extending its rule over the high seas. As noted by the ATA, "the inescapable truth is that the EU has sought to arrogate to itself jurisdiction to regulate activities on the high seas by adopting environmental legislation that applies to activities over the high seas." 78 The calculation for fuel consumption, as mandated by the Directive, does not differentiate between fuel consumption used over the high seas, over EU territory, or over third country territory. 79 As noted above, the calculation accounts for the amount of fuel in the airplane's tank at lift off, at landing, and during the subsequent uplift path. 80 By including a calculation that does not differentiate between emissions released over the high seas versus over land, the ETS essentially legislates over the high seas, in what can be considered violation of the principles of freedom of the high seas.
3. The EU is not exempt from principles of customary international law by any of the recognized exceptions Legislation becomes extraterritorial in nature when a state passes legislation that regulates conduct outside of its territory. As discussed above, a regulation will be deemed extraterritorial when it purports to regulate a sovereign's airspace or the high seas. Prescriptive jurisdiction, also known as legislative jurisdiction, is the power of a state to regulate people, property, and transactions, or to prescribe conduct, usually through the passage of laws or regulations. 81 Two views generally exist on international law's approach to prescriptive jurisdiction. 82 77 ATA Brief, supra note 4, at para. 158. 78 Id. at para. 118. 79 Council Directive 2008/101, supra note 2, at Annex. 80 Id. The first view was initially articulated in SS Lotus, which held that a state is entitled to extend its prescriptive jurisdiction outside its territory, subject to any rules prohibiting such prescription. 83 This view, articulated in 1927, is not widely accepted and has been subject to criticism by commentators who question whether this approach applies to cases under international law in general, or simply to instances of extraterritorial jurisdiction on the high seas, as in SS Lotus. 84 It is highly unlikely that the approach promulgated in SS Lotus would be applicable to assess the ETS because it is largely outdated and was decided before the era of globalization.
The second view, which is more widely accepted, is that a state may not extend its prescriptive jurisdiction unless permissive rules support the exercise of extraterritoriality.
85 Accordingly, extraterritorial legislation is permitted only where a nexus between the state seeking to assert jurisdiction and the regulated persons or conduct exists and when the exercise of jurisdiction is reasonable. 86 States normally refrain from prescribing laws that govern activities connected to other states when the exercise of such jurisdiction is unreasonable. 87 The reasonableness of extraterritorial legislation depends on many factors.
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These factors include, but are not limited to, the connection between the regulating state and the activity, the connection between the regulating state and the person whose activity is subject to regulation, the importance of the regulated activity to the regulating states, the extent of the other state's interests, the likelihood of conflict with third party states, the effect of the regulation on justified expectations and the impact of the regulation within the international system.
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The extraterritorial nature of the ETS is demonstrated in the following scenario articulated by the ATA. First, consider the international uproar that would 83 Id. (citing SS 'Lotus' (Fr v. Turk), 1927 P.C.I.J. (ser A) No. 10 at 18-19) ("Far from laying down a general prohibition to the effect that States may not extend the application of their laws and the jurisdiction of their courts to persons, property and acts outside their territory, it leaves them in this respect a wide measure of discretion which is only limited in certain cases by prohibitive rules."). 84 Report of the Task Force on Extraterritorial Jurisdiction, supra note 82, at 9. 85 Id. 86 
Id.
87 In re Maxwell Commc'n Corp., 93 F.3d 1036, 1047-48 (2d Cir. 1996). 88 Id. at 1048. 89 Id. 90 It could not be argued feasibly that the EU has jurisdiction to regulate solely domestic U.S. flights. 91 The U.S. has exclusive competence to regulate flights over its own airspace and EU regulation over domestic U.S. flights clearly would breach the principle that a state is sovereign over its own airspace. 92 Similarly, if the EU sought to regulate international flights from a non-EU country to or from the U.S., the sovereignty principle clearly would also be infringed. 93 By extension, these outcomes should not change simply because the flight happens to land at or depart from a EU airport. 94 Because the ETS imposes obligations, fines, and threatens sanctions in respect to activities taking place outside the EU, the scheme runs contrary to the principle that a state is sovereign over its own airspace.
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The EU assumed the legality of the ETS simply because a particular flight departs from or arrives at an airport within the EU, without due consideration of other pertinent factors, such as the proportion of the emissions released over EU Member States or the harm suffered in EU Member States by emissions released abroad. 96 The link between airport location and emission release is insufficient to justify the exercise of extraterritorial regulation by the EU. 97 The airport of arrival or departure, in and of itself, is not sufficient to abrogate a non-Member State's right to regulate its own airspace or the airspace above the high seas. Such a flimsy connection does not support the disproportionate effect created by the ETS.
In the example of the flight from San Francisco to London, where only 9% of emissions are released over EU airspace, the EU has the opportunity to tax the entirety of this flight path, 91% of which occurs outside the territory of the European Union. 98 While recognizing that climate change is a global problem, it is 90 ATA Brief, supra note 4, at para. 95. 91 Id. 92 Id. 93 Id. 94 Id. at para. 98. 95 Id. 96 Id. 97 Id. 98 Id.
unfair for EU Member States to ultimately profit from international flight patterns, especially when Member States are not required to utilize monies received for climate intervention.
Implications of the ECJ's Decision in Air Transportation Ass'n
By upholding the legality of the ETS, the ECJ failed to consider the implications of the decision on commercial airlines across the globe. First, airlines are not prepared to comply with the emissions allowances requirements. The allowances grant reduces over time and would likely subject airlines to excess penalties and fines, forcing them to purchase additional capacity permits from a reserve fund or from other airlines. Despite assurances that passenger airline ticket prices would not increase, evidence exists that passengers are already paying a premium in their ticket costs. 99 Current trends indicate that this increased cost to passengers is low, but will likely increase as airlines begin to receive fewer carbon allowances. economy. International air travel will never go away and the ETS policy is not deterring people from traveling by plane in lieu of a cleaner travel alternative. Rather, the ETS represents a cash grab that targets an essential sector of the economy that is already vulnerable to the whims of oil prices and political pressures. It is difficult for anyone to deny that the aviation industry is in some way disrupting the environment, yet the ETS's attempt to unilaterally address the problem does not appear to be the solution.
The Solution?
All parties in Air Transportation Ass'n recognize that environmental protection and reduction of greenhouse gasses is of the utmost importance. Especially in today's world where thousands of flights traverse the globe every day, the effects of pollution caused by aviation is a growing concern. While the ETS helps to put a dent in the level of emissions released by commercial airlines, the EU cannot undertake this challenge alone. Simply implementing schemes similar to the ETS will not solve the problem.
While economists consistently urge the use of tradable permits to address environmental problems, the implementation of the ETS improperly infringes on the rights of sovereign nations. 101 Although seemingly noble, the ETS is leading to international backlash and a levy war. China proposes to implement a similar scheme to retaliate against the EU, and the United States is likely not far behind. 102 The realistic solution to this problem therefore is that a multilateral agreement must be negotiated and adopted by all major sovereigns around the globe. Unilateral imposition of the ETS will not solve the problem. Instead, international cooperation and agreement must be utilized to bring awareness and change to the growing problem of aviation emissions in our atmosphere.
III. SUBSEQUENT DEVELOPMENTS
Since the ECJ released their decision, many countries displayed their disdain with the EU ETS and vowed to impose a retaliatory scheme. 103 In the past few
